TN

*8

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
FRANK JOSEPH ROSSI TER )

Appear ances:

For Appel | ant: Frank Joseph Rossiter
in pro. per.

For Respondent: Kendall E. Kinyon
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 19057,
subdivision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
claimof Frank Joseph Rossiter for refund of personal
income tax in the total amount of $362.87 for the years
1969 and 1970.
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Appel I ant, believing that he had insufficient
incone, did not file a California personal incone tax
return for 1969. However, based upon information
received fromthe Internal Revenue Service, respondent
determ ned that appellant did have taxable incone for
1969 and issued a notice of proposed assessnment in the
amount of $93.75. Appellant did not protest the notice
and it becane final. For 1970 appellant filed a return
reflecting tax liability of $123.00. Respondent con-
tends that no Faynent was received wth the return. \
Al t hough aﬁpel ant maintains that he paid the liability |
by check, he was unable to provide any evidence of the \
claimed paynent. Demands for paynent of the 1969 and \
1970 liabilities were made by respondent. Ultimately, \
on July 12, 1978, appellant paid the anmount of tax, |
genaltles and interest due by a check in the amount of
362. 87.

On March 27, 1979, appellant filed a claimfor
refund (first claim) in the anount of $362.87. The
claimwas denied by respondent's notice dated May 8,
1979. The notice was mailed to appellant at the sane
address that appeared on the claim Appellant did not
appeal respondent's action, and it becane final ninety
days after the denial. (Rev. & Tax. Code, § 19057.)
Apparent |y, appellant contends that he never received
notification that the first claimwas denied. There-
after, on January 16, 1980, appellant filed a second
claimfor refund for the sane anount and on the sane
grounds as the first claim The second clai mwas
denied, and this appeal followed.

e e r— Bt

Wth respect to this board's jurisdiction of
appeals fromthe denial of a claimfor refund, section
19057 of the Revenue and Taxation Code provides that
respondent's action on a claimfor refund is final
unl ess the taxpayer files an appeal with this board
wthin ninety days fromthe date the notice is mailed,
Since appellant did not appeal the denial of the first
claim for refund, it became final ninety days after My
g, 1979, the date the notice was mmiled. The fact that
appel l ant contends he did not receive the notice is of
no avail where the notice was mailed to the proper
addr ess. (Appeal of Herond N. and Marie Sheranian, Cal.
st. Bd. of Equal., Jan. 7, 1964.)

It is well settled that once a claimfor
refund is denied, the filing of an identical second
claimis a nullity. (B. Altman & Co. v. United States,
40 r.24 781, 784 (. T .) cert. den., 282 U S 863 (75
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L.Ed. 7631 (1930); see also Allstate Insurance Co. V.
United States, 550 r.2d 629, 633 (. C. 1977) and the
cases cited therei n.? ~Therefore, respondent’s action in
denying the second claim which was substantially the
same as the first claim was wthout |egal significance.
(B._ Altman & Co. v. United States, supra,) Consequently, -

We Tack jurisdiction over this natter.  (Appedl or
Her ond N.J and Marie Sheranian, supra; cif. Appeal of

Herman M _and Marie A Karbacher, Cal. St. Bd. of Equal.;
VBrch 27 1973 ) I n efftect, appellant's entitlenent to
relief from this board, 'if any, was extinguished when he
all owed the denial of his first claimfor refund to
become final wthout perfecting an appeal .

~For these reasons, we conclude that the appeal
must be dismssed for lack of jurisdiction.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claim of Frank Joseph Rossiter for refund
of personal incone tax in the total anount of $362.87
for the years 1969 and 1970, be and the same is hereby
di sm ssed for want of jurisdiction.

Done at Sacranento, California, this 5th day
of January , 1982, by the State Board of- Equalization
with Board Members M. Reilly, M. Dronenburg, and Mr. Nevins
present.

L ; Chai rman
Ceorge R Reilly. . Menber
Ernest J. Dronenburg, Jr. , Menber
Ri chard. | Jevi ns , Menber

,  Member
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